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Background to this research

This report addresses one of the research priorities highlighted in the Indigenous Criminal Justice Research Agenda.
 That is, identifying those factors which contribute to the high level of involvement by Indigenous youth in the Queensland criminal justice system and the fact that programs had not been adequately used to divert young Indigenous offenders from formal court processing.
This research explores whether cautioning and referral to Youth Justice Conferences (YJC) are used differently with Indigenous and non-Indigenous youth and those social, demographic and offending factors which impact on the likelihood that Indigenous young offenders will be diverted. It also examines whether police diversion of young Indigenous offenders to cautioning and conferencing reduces recontact with the justice system or whether alternative practices may have more impact.
A team comprised of Simon Little, Dr Troy Allard, April Chrzanowski and Professor Anna Stewart from Justice Modelling @ Griffith (JMAG) is responsible for this research.
Cautioning and conferencing in Queensland
Diversion can be broadly defined as any practice that diverts or channels out individuals from entering or continuing in the formal justice system. Within the Queensland context there exist two avenues for diverting young offenders, cautioning and YJC. 
A caution involves a youth being formally warned by police or a respected community member followed by an interview with both the youth and their support person. Cautions are administered by an officer who has received training. Unlike in other Australian jurisdictions, youth cautioned in Queensland are not required to agree to additional undertakings or conditions following caution (e.g., restitution, community service, or work for the victim). 

Police referral to YJC involves police referring youth to the Conference Coordinator within the Queensland Department of Communities who assesses suitability and assigns youth to a Conference Convenor. The Conference Convenor facilitates the conference which may include the offender and their support people, the victim and their support people and a police officer. In Queensland, conferences can be conducted without the victim being present. The conference process is formal but flexible. It begins with general introductions, establishing ground rules and reading of the official account of the crime. The conference then enters three phases:
1. The offender outlines the details of the offence

2. all participants describe how the offence has affected them both emotionally and materially

3. all participants suggest ways the offender can make up for the offence and negotiate an outcome (e.g., offender apologising, making restitution or agreeing to undertake community service).
Courts can also divert youth from remand in custody to YJC. This referral may be indefinite (i.e. the court does not wish to see the offender again once they have participated in conference) or prior to sentencing (i.e. the court delays sentencing an offender until they have participated in conference).
Previous research regarding the use and effectiveness of diversion

Police have been shown to use cautioning and conferencing practices extensively. During 2008-2009, almost half of all offences committed by youth in Queensland were diverted by police to cautioning (40.3%) or referred by police to YJC (7.8%). Very few youth (>3%) were referred to alternative diversionary practices such as drug diversions, alcohol diversion, or volatile substance misuse diversion. Courts also rely on diversionary options including indefinite referrals to conferencing (37.0% of all referrals to YJC, including police referrals), conferencing prior to sentencing (16.0% of all referrals to YJC, including police referrals), or referral to conditional bail programs.
There is some evidence, however, that police in Queensland are less likely to divert offences committed by Indigenous than non-Indigenous young offenders. For example, during 2008-2009, cleared offences committed by Indigenous young people were 1.8 times less likely to be cautioned, 2.0 times less likely to be referred to YJC and 1.7 times more likely to be progress to court. Research in other Australian jurisdictions has also shown that Indigenous youth are less likely to be diverted than their non-Indigenous counterparts and that the decision to divert is influenced by the gender, age, offending history and current offence type of the offender.
Discrepancy in rates of youth diversion between Indigenous and non-Indigenous offenders may be due to racial bias, legal factors, offence factors, accessibility to diversion programs, a lack of involvement by guardians, and limited cultural relevance and sensitivity of programs. Current evidence regarding the role of racial bias and legal factors in the over-representation of Indigenous offenders indicates that both explanations are viable.
Research has also explored the impact of cautioning or conferencing on recidivism. Early findings indicate that diversion of low-risk, first-time, non-Indigenous offenders can reduce recontact with the youth justice system when compared with those offenders processed through the courts. Cautioning and conferencing may be less effective for young Indigenous offenders, however, as Indigenous persons have been found to be more likely than non-Indigenous persons to reoffend irrespective of the diversionary strategy to which they are exposed. 
Unfortunately, there is little research exploring this issue and less that has been able to take Indigenous status in to account. Furthermore, that research which does exist has been limited in its capacity to control for youth’s offending history and offence seriousness, and suffers from methodological concerns, including self-selection bias and poor assessment of treatment effects, due to the necessary ethical considerations which prevent randomised control trials.
There is a clear need for more research to examine the use of diversionary strategies and their effectiveness in response to offending by Indigenous and non-Indigenous youth.
What research questions are considered in this report?
The purpose of this report was to answer five research questions:
1. Do police divert different proportions of Indigenous and non-Indigenous youth to cautioning or conferencing compared to court? 
2.  What factors impact on the likelihood that Indigenous youth would be diverted by police to cautioning and conferencing? 
3. Are police cautioning and conferencing effective practices for reducing offending by Indigenous young people? 
4. Are there any additional factors which impact on the likelihood that Indigenous youth would be diverted by police to cautioning or conferencing? 
a. What factors do police identify as impacting on the decision to divert? 
b. Do police and stakeholders believe that Indigenous youth are less likely to plead guilty than non-Indigenous youth? 
c. c. What factors do police and stakeholders believe influence whether Indigenous youth plead guilty? 
5. Are there any alternative front-end diversionary practices which could more successfully divert Indigenous youth from the justice system? 
How was this research conducted?
Both quantitative and qualitative methods were used to address the research questions. 
Quantitative analyses were undertaken using data from all young people born in 1990 who were cautioned, attended a conference, or attended court between the ages of 10 and 16 (n =  8,236). Complex statistical models were used to explore the impact of a range of factors (e.g., demographic characteristics, nature of offending and nature of previous contact) on the likelihood that youth were cautioned, conferenced or appeared in court. The effectiveness of diversion versus court attendance in reducing offending was explored by calculating the proportion of youth that had recontact, the frequency of recontact, seriousness of recontact, and time to re-contact following their first participation in each strategy. Data was not available for offenders when they turned 17. Therefore, this research cannot consider the impact of diversionary strategies once offenders have entered the adult system.

The authors also conducted interviews with police officers and stakeholders (e.g., legal practitioners, coordinators of the Coordinated Response to Young People at Risk (CRYPAR), Indigenous Elders and a social worker). It is acknowledged that the sample was small and may not be representative of the views of these populations. Therefore, caution must be exercised in generalising interview findings. The contribution made by this method of data collection is valuable, however, as it enables exploration of factors which may impact on whether youth are diverted which are not collected in administrative datasets.
Research findings

1. Do police divert different proportions of Indigenous and non-Indigenous youth to cautioning or conferencing compared to court?
When all contacts with the youth justice system were counted Indigenous offenders were less likely to be cautioned or conferenced by police and were more likely to be processed through the courts than non-Indigenous offenders.
Indigenous youth were 10% less likely than non-Indigenous youth to be cautioned for their first contact. Indigenous youth were somewhat more likely to be referred to YJC than non-Indigenous youth, although their likelihood of being referred decreased following a second, third, or fourth response from police. Indigenous youth were more likely than non-Indigenous youth to have a finalised court appearance following their first, second and third contact with police.

2.  What factors impact on the likelihood that Indigenous youth would be diverted by police to cautioning and conferencing? 
The research showed that similar factors were related to whether Indigenous and non-Indigenous people were cautioned, conferenced or appeared in court. All other things held constant:

· youth were more likely to be cautioned or conferenced than appear in court if:

· they did not have a prior court appearance

· had fewer prior contacts with the justice system

· had not previously been cautioned.
· youth were more likely to be cautioned than conferenced or appear in court if:
· they were aged younger when they had contact with the justice system

· had fewer offences, particularly than those who appeared in court.
3. Are police cautioning and conferencing effective practices for reducing offending by Indigenous young people? 
The evidence indicated that fewer youth who were cautioned or conferenced for the first time
 had recontact with the youth justice system when compared to those who appeared in court for the first time. Furthermore, diverted youth had recontact less frequently and for less serious offending. However, after controlling for differences between youth diverted and appearing in court, cautioning was most effective as it resulted in longer periods of time elapsing before youth had recontact. Court was found to be more effective in terms of youth having longer periods of time to recontact than police referred conferencing.
4. Are there any additional factors which impact on the likelihood that Indigenous youth would be diverted by police to cautioning or conferencing? 
a. What factors do police identify as impacting on the decision to divert? 
b. Do police and stakeholders believe that Indigenous youth are less likely to plead guilty than non-Indigenous youth? 
c. What factors do police and stakeholders believe influence whether Indigenous youth plead guilty? 
Interviews were conducted with 29 police officers and 12 stakeholders to explore whether there were any additional factors not contained in the dataset that impacted on the decision to divert youth within the criminal justice system. Factors identified by interviewees as impacting on whether young people were diverted included:

· whether the youth had a prior history of offending
· the age of the young person

· their most serious offence

· whether they participated in interview and thus could access diversion

· the demeanour of the young person

· the officer’s assessment of  the young person’s needs.

It was perceived by interviewees that similar proportions of Indigenous and non-Indigenous youth plead not guilty or were ineligible for diversion (around one-fifth). Similarly, it was believed that few (15%) Indigenous and non-Indigenous youth or received legal advice. Police believed that legal representation resulted in many Indigenous youth refusing to participate in interviews, thereby preventing the use of diversions, while legal practitioners argued that advice was dependant on multiple factors related to specific cases. Police and legal practitioners agreed, however, that Indigenous youth may refuse to participate in interviews because of unfavourable attitudes towards the police, thereby affecting their access to diversion.
5. Are there any alternative front-end diversionary practices which could more successfully divert Indigenous youth from the justice system?
There are a number of alternative front-end options have been identified in international literature, including:

· improving the quality of relationships among police, young people and legal representatives by encouraging police to indicate to legal representation if they would use diversion should a guilty plea be forthcoming
· employing youth justice workers to formulate cultural support plans, provide practical support to offenders and their families and coordinate with other service providers

· assisting young people reengage with school or engage in other vocational or employment training opportunities

· include sport and recreational activities

· diversion to services, mentoring, family-based interventions, and multi-modular programs that address a range of needs.

Unfortunately, there is no publically available evidence concerning whether these strategies increase Indigenous participation in diversion. 
Limitations of research
There are five limitations related to the use of the 1990 offender cohort:

1. The cohort was based on officially recorded contacts which young people had with the system. This underestimates the extent of offending and reflects biases in agency activity.

2. About one-fifth of young people did not have an Indigenous status indicator. Most young people who did not have an indicator were cautioned and only had one contact with the system, therefore representing less serious contacts and offenders.
3. Only tentative conclusions can be drawn about whether disparity reflects racial bias, factors impacting on officers’ decisions to divert and the effectiveness of diversion. While the research attempted to control for confounding factors, a randomised controlled experiment is necessary to accurately assess whether cautioning and conferencing are more effective than court for reducing subsequent offending.
4. The offender cohort reflects agency activity at the time when the young person had contact. For example, most young people had contact when they were aged 15 or 16. The nature of this contact will reflect the way in which the system operated in these years (2005 or 2006).
5. The study was limited to data which were available and was no able to explore variations in cautioning or conferencing processes and whether this impacted on how effective the processes were at reducing recontact. The impact of cautioning or conferencing is likely to vary based on how the caution or conference was administered.

Summary of findings
Indigenous youth are less likely than non-Indigenous youth to be diverted to cautioning for their first contact with the youth justice system and half as likely to be diverted to conferencing for subsequent contacts. This disparity occurred despite the fact that similar factors were found to impact on the likelihood that Indigenous and non-Indigenous youth would be cautioned or conferenced rather than appear in court, including:
· no prior court appearance

· fewer prior contacts with the justice system

· no previous cautions.
Police and stakeholders interviewed during the course of this research identified similar factors as influencing the decision to divert youth. A young person’s willingness to assist police and participate in interview and the officer’s assessment of the young person’s needs were also considered to influence the decision to divert. Finally, police considered the nature of legal advice given to the small proportion of young people who sought it impacted on their capacity to provide diversionary options, although members of the legal community who were interviewed refuted this position.

With regard to the effectiveness of diversionary strategies, youth who were cautioned or referred to YJC for the first time were less likely to have recontact and to have less frequent and less serious recidivist behaviour than those who appeared in court for the first time. When confounding factors were controlled for (including age, gender), however, cautioning proved to be most effective as it had the longest period of time-to-recontact.

Finally, a range of programs aimed at improving Indigenous participation in existing diversionary schemes was explored in this research. Many of the programs identified are already operating in Queensland. However, the authors identified a clear need for these programs to be rigorously evaluated to determine their effectiveness in reducing offending by Indigenous young people.

Future directions

The authors identified a number of policy implications arising from their research:

· There is a need to ensure equitable access for Indigenous youth to cautioning on their first contact with the system and conferencing on second and subsequent contacts.

· Further focused research is required to determine whether improving relationships between police and Indigenous young people will increase the proportion of Indigenous young people who plead guilty and thus are eligible for diversion.

· The effectiveness of police referred conferencing in comparison to court appeared questionable. Additional research is required to examine the impact of conferencing on reoffending, including the impact of different types of conferencing, the point at which is occurs in the youth’s offending history, geographic locations and specific characteristics of conferences, and whether there are other benefits (e.g., cost savings, victim benefits) associated with conferencing.
· Examination of offending profiles indicates that Indigenous offenders are younger than non-Indigenous offenders, have their first contact with the justice system at a younger age and are more likely to have repeat contact. It is therefore essential that programs which target offender risks/needs are introduced, particularly those which are able to reliably assess risk when youth have their first or second contact with the system. 
· There is also an urgent need for programs to be rigorously evaluated and for measures of risk and effectiveness which are appropriate to the Australian context to be developed.
� The development of an Indigenous Criminal Justice Research Agenda was recommended by Professor Chris Cunneen and colleagues following their independent evaluation of The Queensland Aboriginal and Torres Strait Islander Justice Agreement. The purpose of this agenda is to address deficits in our understanding of the key factors contributing to Indigenous offending and victimisation.


� Note. This does not reflect first contact with the system but rather first contact with this method of diversion.
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