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What does this report show?
This research examines differences between the sentencing outcomes of Indigenous and non-Indigenous offenders. The results indicate that when social and case related factors (such as more extensive prior criminal history and offence seriousness) are taken into account there are few significant differences in sentencing outcomes between Indigenous and non-Indigenous offenders. These quantitative findings are supported by information obtained from focus group interviews with community justice group members.

This research provides some support for the differential involvement hypothesis, that is, that Indigenous offenders come to the courts with different types of offences, and different criminal and social histories, and that these differences largely explain different sentencing outcomes between Indigenous and non-Indigenous offenders. 
Background to this report
There has been a long history of concern in Australia about the issue of the over-representation of Aboriginal and Torres Strait Islander people in the criminal justice system. In 1991, the Royal Commission into Aboriginal Deaths in Custody highlighted that action must be taken to reduce the over-representation of Aboriginal people in custody. 
Better understanding differences between Indigenous and non-Indigenous sentencing outcomes, including sentence type and severity, was identified as a research priority in Queensland under the Indigenous Criminal Justice Research Agenda.
  Research of this kind can assist to identify what actions need to be taken to effectively reduce Indigenous over-representation in the criminal justice system.

A team comprised of Dr Christine Bond and Dr Samantha Jeffries from the Queensland University of Technology and Ms Heron Loban from James Cook University was responsible for conducting this research.

How do the courts in Queensland make sentencing decisions?

Once an offender pleads, or is found guilty, sentencing judges and magistrates have discretion to take into account any relevant factor in deciding an appropriate sentence within the legally prescribed limits (e.g. minimum, maximum or mandatory sentences may apply).
 The sentencing process requires a balancing approach, for example, mitigating factors may include a defendant’s early plea of guilty, while an aggravating factor may be the seriousness of the particular offence committed. The court may also consider sentences previously applied in similar cases, and may apply a single sentence that applies to multiple offences committed by an offender.  
Previous research about the reasons for different sentencing outcomes

As a result of concern about Indigenous over-representation in the criminal justice system, an increasing amount of work has been done to try and understand the reasons for this over-representation. This report seeks to build our understanding of one particular aspect relevant to the issue of over-representation – the reasons for the differences between the sentencing outcomes of Indigenous and non-Indigenous offenders. 

The report summarises previous research in this area, both internationally and across Australia.

Research conducted in America has generally found that African-American and Indigenous offenders are more likely to be sentenced, or to receive harsher sentences, than other offenders:

· African-Americans are more likely to be incarcerated, and to be incarcerated for longer, than their ‘white’-American counterparts.
 
· Indigenous Americans are likely to receive harsher sentences than ‘white’ Americans for violent offences. This difference in sentencing severity on the basis of race is less likely for other offences.

Research conducted in Canada has found that for some offences, Indigenous offenders are treated more leniently than non-Indigenous offenders. In particular, young Indigenous offenders in Canada are likely to be treated more leniently for drink driving offences than their ‘white’ Canadian counterparts.

Australian research findings regarding potential sentencing disparities between Indigenous and non-Indigenous offenders are mixed.
 For example: 
· Research conducted in 2006 found Indigenous offenders were no more or less likely to be incarcerated than non-Indigenous offenders. Furthermore, the higher rate at which Indigenous offenders were sent to prison could largely be explained by the nature of their offending behaviour as well as their more frequent breach of noncustodial sanctions. 
· Research conducted in 2007 found Indigenous offenders were less likely to be incarcerated than non-Indigenous offenders. However, if sentenced to serve time in prison, Indigenous offenders were sentenced to longer periods of imprisonment than non-Indigenous offenders in comparable circumstances. 
· In contrast, other research has found that non-Indigenous offenders receive longer sentences than Indigenous offenders.
There has been very little research conducted in this area specific to Queensland, so the current research fills an important gap.
Possible reasons explaining different sentencing outcomes

The authors of this report reviewed three possible explanations for differences in sentencing outcomes for Indigenous and non-Indigenous offenders:

1. Differential involvement – differences in sentencing outcomes may be a function of actual differences in the offending behaviours and histories of Indigenous and non-Indigenous offenders, and not race-based discrimination.

2. Negative discrimination – sentencing decisions may favour non-Indigenous offenders and discriminate against Indigenous offenders. Negative, race-based discrimination is thought to arise from the influence of stereotypes on perceptions and assessments of blame, risk and perceived threat attributed to the offender.

3. Positive discrimination – sentencing decisions may favour Indigenous offenders and discriminate against non-Indigenous offenders. Positive discrimination is thought to be a product of judicial awareness of the historical circumstances (i.e., colonisation) which have contributed to the current disadvantaged position of Indigenous people. It may also be a response to political and community expectations to reduce Indigenous over-representation.

What research questions are considered in the current report?
The purpose of this report was to answer four research questions: 

1. Do sentencing outcomes for Indigenous youth and adult offenders differ from those for non-Indigenous youth and adult offenders?

2. Is sentencing disparity evident across the spectrum of sentencing outcomes?

3. What individual, social, court process and correctional factors influence sentencing outcomes, and do these factors differ for Indigenous and non-Indigenous offenders?

4. Are there different views about what constitutes aggravating and mitigating factors in sentencing Indigenous offenders?  

How was this research conducted? 

This research applies advanced statistical techniques to  examine apparent differences in sentencing outcomes between Indigenous and non-Indigenous offenders. It identifies the extent to which various demographic, social and court processing factors can account for these apparent differences.
 
The study analyses data obtained from the following sources:

1.  administrative databases

· sentence outcomes (type of sentence and severity) were compared across offenders’ principal offences (the offence that received the highest sentencing penalty)

2. judicial sentencing remarks

· sentencing remarks were manually coded for the presence of factors known to contribute to sentencing outcomes4
3. surveys of magistrates, judges and police prosecutors

4. qualitative interviews and focus groups with members of community justice groups.

Research findings

Do sentencing outcomes
 for Indigenous youth and adult offenders differ from those for non-Indigenous youth and adult offenders?

The results of quantitative analyses presented in the report indicate that there are few significant differences in sentencing outcomes between Indigenous and non-Indigenous offenders in the higher courts (youth and adults) and the lower courts (adults only). The finding of few differences between the sentencing outcomes for Indigenous and non-Indigenous offenders receives some support from the focus group interviews with community justice group members.

Most baseline differences in sentencing outcomes for Indigenous and non-Indigenous offenders disappeared when features of their case and social circumstance were taken into consideration. The disappearance or reduction of initial differences in sentencing outcomes when other factors are taken into account shows support for the differential involvement hypothesis: that is, Indigenous offenders come to the courts with different types of offences, and different criminal and social histories. Nonetheless, these findings also suggest that there may be some evidence of disparity, particularly for the Magistrates Court.
Described below are those differences in sentencing outcomes that remained once the impact of factors other than Indigenous status had been accounted for.
Adult offenders in the Magistrates Court
· Indigenous offenders were more likely to receive prison sentences or monetary orders than non-Indigenous offenders but less likely to have their driver’s licence suspended. 

· If sentenced to a monetary order, Indigenous offenders ($270.84) were on average fined a lesser amount than non-Indigenous offenders ($350.35).

Conclusion: While these findings appear to suggest that a defendant’s race contributes to sentencing decisions
 in the Magistrates Court, the authors warn against this interpretation of their results. This is because a significant number of factors known to affect sentencing outcomes in the lower courts could not be included in this research
 and other factors may better account for differences in sentencing outcomes than the race of the offender. For example, the authors state the finding that Indigenous offenders are more likely than non-Indigenous defendants to be imprisoned and receive monetary orders, raises the question of whether these differences are due to the lack of viable community-based alternatives in more remote areas where higher proportions of Indigenous people reside. The authors also suggest that lower fine amounts imposed on Indigenous offenders may reflect the fact that courts take into account the financial circumstances of the offender, and that Indigenous people are far more likely to be unemployed and have lower incomes than non-Indigenous persons, however, the authors were unable to control for financial differences in their analyses. 
Adult offenders in the higher courts
· Indigenous offenders were less likely to receive bonds without supervision and community service orders in the adult higher courts. 
· Differences were observed in the severity of sentences Indigenous and non-Indigenous offenders received:
· Indigenous offenders received significantly shorter terms of imprisonment.
· Indigenous offenders received significantly shorter suspended imprisonment terms.

Conclusion: The authors state the results for sentence types provide substantial support for the differential involvement hypothesis. While the findings with respect to sentence severity appear to suggest that sentencing decisions favour Indigenous offenders and discriminate against non-Indigenous offenders, the authors warn against interpreting these findings as support for the positive discrimination hypothesis. Again, the authors note the fact that Indigenous offenders appeared to receive lesser penalties may be a function of details about the offence or social circumstances not able to be taken into account in this research. 

Young offenders in the higher courts

· Young, Indigenous offenders were more likely to receive a suspended sentence of detention than non-Indigenous offenders. This difference remained when various legal, social and demographic factors had been controlled for.
· No race-based differences were observed in the severity of sentence offenders received.
Conclusion: These findings suggest that despite presenting to court under seemingly similar circumstances (e.g., substance abuse history, demographic features, and legal and court processing factors), Indigenous youth are more likely to receive a suspended sentence of detention. The authors question whether or not this finding can be considered evidence of negative discrimination as, arguably, Indigenous offenders did not receive harsher penalties than non-Indigenous offenders. For example, when compared to the reporting requirements of the other outcomes examined in this research (i.e., detention and bond with supervision), it is not clear that suspended sentences of detention are necessarily more restrictive, and thus harsher, for young offenders. Again the author’s note that other factors which could not be tested in the current research may also account for this difference.
Is sentencing disparity evident across the spectrum of sentencing outcomes?

No. Very few differences were observed in sentencing outcomes among Indigenous and non-Indigenous offenders.
What individual, social, court process and correctional factors influence sentencing outcomes, and do these factors differ for Indigenous and non-Indigenous offenders?

The factors found to most consistently predict sentencing outcomes for both adult and young offenders were: 

· seriousness of the current principal offence

· prior criminal history

· being on remand

· presence of a final plea of guilty

· being convicted on multiple counts.

The impact of some of these factors on sentencing outcomes was found to differ for Indigenous and non-Indigenous offenders. 

· For example, in the Magistrates Court Indigenous offenders on bail were significantly less likely to have their licences suspended than comparative non-Indigenous counterparts. 
· In the higher courts, Indigenous offenders who pleaded guilty were more likely than comparable non-Indigenous offenders to receive a sentence of imprisonment. 

· Among young offenders, criminal history, offence seriousness and remand status were found to have a differential impact on sentencing outcomes for Indigenous and non-Indigenous offenders. For example, Indigenous youth on remand are more likely to receive a supervised bond than non-Indigenous youth on remand.

Overall, there were few differences in the way in which factors known to contribute to sentencing decisions actually influenced sentencing outcomes when Indigenous and non-Indigenous offenders were compared. This suggests that factors, such as prior criminal history, do not differentially contribute to sentencing outcomes for Indigenous and non-Indigenous offenders. 
Are there different views about what constitutes aggravating and mitigating factors in sentencing Indigenous offenders?  

Judges, Magistrates and Police Prosecutors

A survey was administered to 18 judges and magistrates and 33 police prosecutors in order to better understand the judicial context surrounding the sentencing of Indigenous offenders. 

Judges, magistrates and police prosecutors reported that the following mitigating factors were more frequently seen in Indigenous cases, than in non-Indigenous cases:
· alcohol and substance abuse
· family dysfunction and disadvantage
· low socio-economic status and unemployment.
Judges, magistrates and police prosecutors also identified the following aggravating circumstances as most commonly associated with Indigenous cases:
· extensive criminal history and breach of orders
· alcohol and substance abuse
· increased number of violent offences.
The following were raised by judges, magistrates and police prosecutors as generic concerns when sentencing a defendant (i.e., not specific to Indigenous defendants):
· lack of or the delivery of community-based sentencing alternatives in some locations
· lack of appropriate treatment and rehabilitation programs
· lack of available court interpreters
· lack of verified information about the defendants being sentenced.
The following was the only problem identified (by police prosecutors) as unique to sentencing Indigenous offenders:
· need for multiple adjournments when managing Indigenous cases.

Consultations with Indigenous community justice groups

Interviews and focus groups were conducted with community justice groups in order to provide greater context around the sentencing of Indigenous offenders as understood by Indigenous people working within the court system. Focus groups were conducted with eight of 43 active community justice groups. All groups were remote or regionally based.

The majority of groups could not comment on actual or perceived differences in sentencing outcomes for Indigenous and non-Indigenous offenders due to a lack of comparative cases or minimal contact with the court. The focus groups were predominantly concerned with sentencing disparities between Indigenous communities and did not perceive sentencing disparity between Indigenous and non-Indigenous offenders to be a significant issue.

The following concerns about sentencing of Indigenous offenders were raised by community justice groups:

· lack of community based sentencing alternatives

· lack of diversionary options and rehabilitation programs

· barriers in language, communication and understanding

· perceived lack of consideration of traditional law and culture in more urban areas

· accumulation of offence history for minor offences due to perceived police overcharging.

Limitations of the research 

The authors identified a number of limitations to the interpretation of their results due to the difficulties they faced in collecting and collating data. These included: 

· Factors known to contribute to sentencing decisions had to be drawn from multiple criminal justice agency databases. Matching individuals across databases proved difficult due to the lack of unique identifiers for offenders and lack of shared meaning across databases. This heightened the potential for error during data collection.

· Key information relevant to mitigating and aggravating factors was unavailable for offences heard in the Magistrates Court. Within the higher courts, information relevant to mitigating and aggravating factors was manually coded from judicial sentencing remarks. Because sentencing remarks contain only those issues the judge was moved to mention, the measure of mitigating and aggravating factors used in this research is limited and incomplete. Therefore, any differences in sentencing outcomes for Indigenous and non-Indigenous offenders identified in the current report may be better accounted for by factors not included in this research.

· Low response rates to magistrate, judges and police prosecutor surveys and low participation by community justice groups in focus groups means that the views expressed in this report may not be representative of the wider justice community. Therefore, caution needs to be exercised when interpreting the results provided.

Summary of findings

· The research shows few differences between the types and severity of sentences handed down to Indigenous and non-Indigenous offenders.

· Those differences that were reported should be interpreted with caution due to the large number of factors known to contribute to sentencing outcomes that could not be accounted for in this research.

· Representatives from the judicial community and community justice groups did not believe Indigenous offenders were discriminated against in sentencing decisions. Instead, these groups identified a number of other areas in which services for Indigenous offenders needed to be improved.

Recommendations and Queensland Government response
Enhancing the use of existing data

Recommendation 1
The Queensland Government should prioritise and facilitate the development of an integrated criminal justice database, which should include at a minimum an offender-level unique identifier.

Recommendation 2
Key factors influencing sentencing outcomes, such as prior criminal history, remand history and use of alternative programs, need to be easily extracted from administrative databases.
The Queensland Government has an ongoing program of work focused on improving the quality and usability of criminal justice data. For example, since mid 2007 the QPS has introduced QPRIME (Queensland Police Records and Information Management Exchange) which records data regarding criminal histories (i.e., convictions recorded) and person histories (all interactions with police). As a result the criminal history information referred to in this recommendation is more easily accessible for research and policy purposes, providing that research requests only require the release of appropriately de-identified and confidentialised data in accordance with privacy protections.
Work is also currently underway to implement the Queensland Police Service (QPS) Single Person Identifier (or ‘SPI’), currently used in QPRIME across all criminal justice sector databases (i.e., from police to courts to youth justice or adult corrections). This will mean that a unique identifier for offenders will allow de-identified offender information to be easily linked across justice databases. After the implementation of the SPI it will be easier to conduct research like the current research that seeks to determine the influence of a variety of factors, for example criminal history, on sentencing outcomes.
Improving monitoring and extending research

Recommendation 3
Regular monitoring of trends and variations in sentencing outcomes for Indigenous and non-Indigenous offenders should be conducted.

Recommendation 4
Examining questions of regional variation in sentencing outcomes for Indigenous and non-Indigenous offenders should be a future research priority.

Recommendation 5
Examining Indigenous offenders’ experiences of the sentencing process should be a future research priority.

In 2011, the Queensland Government established an independent Sentencing Advisory Council as an independent statutory body in Queensland. One of the key aims of the Sentencing Advisory Council is to promote consistency in sentencing, stimulate balanced public debate and raise awareness about the complexities of the sentencing process. One of the functions of the Sentencing Advisory Council is to conduct research, and community engagement and education. In the future Queensland’s Sentencing Advisory Council will provide the capacity to assist conduct the research and education that is recommended.
Improving access to existing court programs and sentencing options in addition to developing new Indigenous specific criminal justice programs

Recommendation 6 
Further resources should be provided to existing programs that address the barriers experienced by Indigenous offenders in the court process itself (e.g. court interpreters, Murri Court, JP Magistrates Court, community justice groups). Before doing this the results of current program reviews should be considered.

Recommendation 7 
More programs targeted at the unique needs of Indigenous offenders should be developed in consultation with Indigenous communities.

Recommendation 8
Strategies to improve access to viable community-based orders with a rehabilitative component should be developed. These strategies should be developed in consultation with Indigenous communities.
The Queensland Government has major initiatives that seek to address the barriers experienced by offenders in the court process. The Queensland Government also has an ongoing program of work to assess the effectiveness of such programs in order to make decisions about the allocation and reallocation of resources to support improved outcomes. For example:
· An independent evaluation of Murri Court has been completed by the Australian Institute of Criminology in 2010 (link to report).

· An independent evaluation has been completed in 2010 (link to report), and further evaluation conducted in 2011 (link to report), of the Queensland Indigenous Alcohol Diversion Program, a residential treatment program for Indigenous offenders which can form part of the sentencing outcome for those whose offending is alcohol-related.
· An independent review of the key resource for judicial officers regarding language barriers and the use of interpreters for Indigenous defendants, the Aboriginal English in the Courts Handbook has been completed in 2010 by Dr Mark Lauchs, QUT.
· An independent evaluation of JP Magistrates Courts was undertaken by Professor Chris Cunneen and others at James Cook University and was completed in 2010 (link to report).

· An independent evaluation of community justice groups has been conducted by KPMG and was completed in 2010 (link to report).

· An evaluation of the Mornington Island Restorative Justice Project (MIRJ) has been conducted by the Department of Justice and Attorney-General in 2010.
· Also, as part of the ICJRA, the Government commissioned:

· A Griffith University team to conduct a study on the bail and remand experiences of adult Aboriginal and Torres Strait Islanders in Queensland (link to report).

· A Griffith University team to conduct a study on the use and impact of police diversionary practices for reducing Indigenous over-representation (link to report).

The results of each of these evaluations and subsequent reforms to be implemented have influenced the development of the draft Aboriginal and Torres Strait Islander Strategy 2011-2014 released for consultation. The development of a new Strategy for Queensland will provide a stronger focus on reducing Indigenous crime and offending, and it will be underpinned by principles that include that services and programs are effective when they meet the needs of communities and are delivered in partnership with communities.

The Queensland Corrective Services’ Northern Strategy aims to establish an Indigenous focused custodial service that is:

· responsive to, and respected by our Indigenous and Northern communities
· provides leadership in rehabilitation, healing, pro-social modelling, professional development and cultural awareness
· helps to develop Aboriginal and Torres Strait Islander offenders as future leaders and role models in their communities. 
The Northern Strategy, includes the development of a Cultural Intervention Model for dealing with prisoners at the Townsville and Lotus Glen correctional centres, creating more identified positions at the two centres and building partnerships with both government and the non-government sector including community justice groups, Councils, Elders and others in the discrete Aboriginal and Torres Strait Islander communities located across the Northern Region. There is also a focus on working with offenders on community-based orders; finding employment opportunities for prisoners post-release; and delivering programs that meet the cultural needs of offenders, both within the custodial setting and within the community.

Reviewing training of judicial officers and prosecutors in cross-cultural awareness

Recommendation 9

Existing training for judicial officers and prosecutors on cross-cultural awareness particularly language barriers should be reviewed and where necessary more appropriate training techniques should be implemented.

Judicial training currently includes cultural awareness training. The Department of Justice and Attorney-General (DJAG) is also implementing cultural competence training for all staff by June 2012 this includes on-line training for all DJAG staff, cultural competency component in induction training for new staff, and tailored training for service delivery staff. 

This recommendation appears to be based on information drawn from focus groups conducted with eight community justice groups, however, there is little data or evidence presented in the report to assist with the details of its implementation. For example, the report provides no detail of specific ways in which it is suggested that judicial training should be improved, and how such training could seek to ensure that it counters positive and negative discrimination. 
An independent review of the key resource for judicial officers regarding language barriers and the use of interpreters for Indigenous defendants, the Aboriginal English in the Courts Handbook, was completed in 2010 by Queensland University of Technology’s, Dr Mark Lauchs. This review makes detailed recommendations for consideration by Queensland Courts about ongoing improvements to judicial training, including in relation to the appropriate medium for delivery of training.

There will continue to be ongoing engagement between DJAG, magistrates and the judiciary to consider the recommendation made in the current research and in the review of the Aboriginal English in the Courts Handbook and regarding potential enhancements of training and information that can assist to ensure the fair and culturally appropriate administration of justice in Queensland.
� The development of an Indigenous Criminal Justice Research Agenda was recommended by Professor Chris Cunneen and colleagues following their independent evaluation of The Queensland Aboriginal and Torres Strait Islander Justice Agreement. The purpose of this agenda is to address deficits in our understanding of the key factors contributing to Indigenous offending and victimisation.


� See s. 9 Penalties and Sentences Act 1992 (Qld).


� The size of this effect depends on the extent to which researchers controlled for other factors known to contribute to sentencing outcomes (e.g., crime seriousness and prior criminal history).


� The research reported here relied on methodologically rigorous techniques including controlling for factors known to contribute to sentencing decisions (e.g., prior offending behaviours and crime seriousness).


� These factors included: demographic information (gender and age); family, work and school status; prior criminal history; seriousness of principal offence (determined using the National Offence Index); context of the commission of the principal offence (equal role; co-offenders; private vs. public space; evidence of premeditation); multiple counts; guilty plea; remand status; and culpability (poor physical/mental health; substance abuse; history of victimisation).


� The researchers defined sentencing outcomes as the type of sentence imposed and/or the severity of the sentence imposed.


� It could be argued that the higher likelihood of imprisonment for Indigenous adult defendants in the lower courts provides tentative support for the negative discrimination hypotheses. Under seemingly similar circumstances Indigenous defendants are being sentenced more harshly than their non-Indigenous counterparts. On the other hand, the lower monetary amounts imposed on Indigenous offenders could be said to be evidence of positive discrimination. Under seemingly similar circumstances Indigenous defendants receive lower fines.


� Such factors include: details about the commission of the offence (e.g., evidence of premeditation, presence of co-offenders), social factors (e.g., employment status, familial situation), and culpability/blameworthiness (e.g., health, substance abuse, experiences of victimisation).


� Analyses are restricted to cases in the higher courts due to ethical considerations surrounding cases heard in the Children’s Magistrates Court which are often completely closed.
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